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public can use it to access government
records. Each DoD Component should
explain the types of records that can be
obtained through FOIA requests, why
some records cannot, by law, be made
available, and how the DoD Component
determines whether the record can be
released. The handbook should also ex-
plain how to make a FOIA request, how
long the requester can expect to wait
for a reply, and explain the right of ap-
peal. The handbook should supplement
other information locator systems,
such as the Government Information
Locator Service (GILS), and explain
how a requester can obtain more infor-
mation about those systems. The hand-
book should be available on paper and
through electronic means and contain
the following additional information,
complete with electronic links to the
below elements; the location of reading
room(s) within the Component and the
types and categories of information
available, the location of Component’s
World Wide Web page, a reference to
the component’s FOIA regulation and
how to obtain a copy, a reference to
the Component’s FOIA annual report
and how to obtain a copy and the loca-
tion of the Component’s GILS page.
Also, the DoD Components’ Freedom of
Information Act Annual Reports
should refer to the handbook and how
to obtain it.

(b) Control system. A request for
records that invokes the FOIA shall
enter a formal control system designed
to ensure accountability and compli-
ance with the FOIA. Any request for
DoD records that either explicitly or
implicitly cites the FOIA shall be proc-
essed under the provisions of this part,
unless otherwise required by §286.4(m).

§286.3 Definitions.

As used in this part, the following
terms and meanings shall be applica-
ble:

Administrative appeal. A request by a
member of the general public, made
under the FOIA, asking the appellate
authority of a DOD Component to re-
verse a decision: to withhold all or part
of a requested record; to deny a fee cat-
egory claim by a requester, to deny a
request for waiver or reduction of fees;
to deny a request to review an initial
fee estimate; to deny a request for ex-
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pedited processing due to demonstrated
compelling need under §286.4(d)(3) of
this part; to confirm that no records
were located during the initial search.
Requesters also may appeal the failure
to receive a response determination
within the statutory time limits, and
any determination that the requester
believes is adverse in nature.

Agency record. (1) The products of
data compilation, such as all books, pa-
pers, maps, and photographs, machine
readable materials, inclusive of those
in electronic form or format, or other
documentary materials, regardless of
physical form or characteristics, made
or received by an agency of the United
States Government under Federal law
in connection with the transaction of
public business and in Department of
Defense possession and control at the
time the FOIA request is made. Care
should be taken not to exclude records
from being considered agency records,
unless they fall within one of the cat-
egories in paragraph (2) of this defini-
tion.

(2) The following age not included
within the definition of the word
“‘record”’.

(i) Objects or articles, such as struc-
tures, furniture, vehicles and equip-
ment, whatever their historical value,
or value as evidence.

(if) Anything that is not a tangible or
documentary record, such as an indi-
vidual’s memory or oral communica-
tion.

(iii) Personal records of an individual
not subject to agency creation or re-
tention requirements, created and
maintained primarily for the conven-
ience of an agency employee, and not
distributed to other agency employees
for their official use. Personal papers
fall into three categories: those created
before entering Government service;
private materials brought into, cre-
ated, or received in the office that were
not created or received in the course of
transacting Government business; and
work-related personal papers that are
not used in the transaction of Govern-
ment business (see ‘‘Personal Papers of
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Executive Branch Officials: A Manage-
ment Guide’ 2).

(3) A record must exist and be in the
possession and control of the Depart-
ment of Defense at the time of the re-
quest to be considered subject to this
part and the FOIA. There is no obliga-
tion to create, compile, or obtain a
record to satisfy a FOIA request. See
§286.4(g)(2) on creating a record in the
electronic environment.

(4) Hard copy or electronic records,
that are subject to FOIA requests
under 5 U.S.C. 552(a)(3), and that are
available to the public through an es-
tablished distribution system, or
through the FEDERAL REGISTER, the
National Technical Information Serv-
ice, or the Internet, normally need not
be processed under the provisions of
the FOIA. If a request is received for
such information, DoD Components
shall provide that requester with guid-
ance inclusive of any written notice to
the public, on how to obtain the infor-
mation. However, if the requester in-
sists that the request be processed
under the FOIA, then the request shall
be processed under the FOIA. If there is
any doubt as to whether the request
must be processed, contact the Direc-
torate for Freedom of Information and
Security Review.

Appellate authority. The Head of the
DoD Component or the Component
head’s designee having jurisdiction for
this purpose over the record, or any of
the other adverse determinations out-
lined in definitions “Initial denial au-
thority (IDA)” and ‘‘Administrative
appeal’.

DoD Component. An element of the
Department of Defense, as defined in
§286.1(b), authorized to receive and act
independently on FOIA requests. (See
appendix F of this part.) A DoD Compo-
nent has its own initial denial author-
ity (IDA), appellate authority, and
legal counsel.

Electronic record. Records (including
e-mail) that are created, stored, and re-
trievable by electronic means.

Federal agency. As defined by 5 U.S.C.
552(f)(1), a Federal agency is any execu-
tive department, military department,

2Available from the Records Administra-
tion Information Center, Agency Service Di-
vision (NIA), Washington, DC 20408.
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Government corporation, Government
controlled corporation, or other estab-
lishment in the executive branch of the
Government (including the Executive
Office of the President), or any inde-
pendent regulatory agency.

FOIA request. A written request for
DoD records that reasonably describes
the record(s) sought, made by any per-
son, including a member of the public
(U.S. or foreign citizen/entity), an or-
ganization, or a business, but not in-
cluding a Federal Agency or a fugitive
from the law, that either explicitly or
implicitly invokes the FOIA, DoD Di-
rective 5400.7, this part, or DoD Compo-
nent supplementing regulations or in-
structions. Requesters should also indi-
cate a willingess to pay fees associated
with the processing of their request or,
in the alternative, why a waiver of fees
may be appropriate. Written requests
may be received by postal service or
other commercial delivery means, by
fascimile, or electronically. Requests
received by fascimile or electronically
must have a postal mailing address in-
cluded since it may be practical to pro-
vide a substantive response elec-
trically. The request is considered
properly received, or perfected, when
the above conditions have been met
and the request arrives at the FOIA of-
fice of the Component in possession of
the records.

Initial denial authority (IDA). An offi-
cial who has been granted authority by
the head of DoD component to with-
hold records requested under the FOIA
for one or more of the nine categories
of records exempt from mandatory dis-
closure. IDA’s may also deny a fee cat-
egory claim by a requester; deny a re-
quest for expedited processing due to
demonstrated compelling need under
§286.4(d)(3) of this part; deny a request
for a waiver or reduction of fees; review
a fee estimate; and confirm that no
records were located in response to a
request.

Public interest. The interest in obtain-
ing official information that sheds
light on an agency’s performance of its
statutory duties because the informa-
tion falls within the statutory purpose
of the FOIA to inform citizens about
what their Government is doing. That
statutory purpose, however, is not fos-
tered by disclosure of information
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about private citizens accumulated in
various governmental files that reveals
nothing about an agency’s or officials
own conduct.

§286.4 Policy.

(a) Compliance with the FOIA. DoD
personnel are expected to comply with
the FOIA, this part, and DoD FOIA pol-
icy in both better and spirit. This
strict adherence is necessary to provide
uniformity in the implementation of
the DoD FOIA Program and to create
conditions that will promote public
trust.

(b) Openiness with the public. The De-
partment of Defense shall conduct its
activities in an open manner consistent
with the need for security and aherence
to other requirements of law and regu-
lation. Records not exempt from dis-
closure under the Act shall, upon re-
quest, be made readily accessible to
the public in accordance with rules
promulgated by competent authority,
whether or not the Act is invoked.

(c) Avoidance of procedural obstacles.
DoD Components shall ensure that pro-
cedural matters do not unnecessarily
impede a requester from obtaining DoD
records promptly. Components shall
provide assistance to requesters to help
them understand and comply with pro-
cedures established by this part and
any supplemental regulations pub-
lished by the DoD Components.

(d) Prompt action on requests. (1) Gen-
erally, when a member of the public
complies with the procedures estab-
lished in this part and DoD Component
regulations or instructions for obtain-
ing DoD records, and after the request
is received by the official designated to
respond, DoD Components shall en-
deavor to provide a final response de-
termination within the statutory 20
working days. If a significant number
of requests, or the complexity of the
requests prevent a final response deter-
mination within the statutory time pe-
riod, DoD Components shall advise the
requester of this fact, and explain how
the request will be responded to within
its multitrack processing system (see
§286.4(d)(2)). A final response deter-
mination is notification to the re-
quester that the records are released,
or will be released on a certain date, or
the records are denied under the appro-
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priate FOIA exemption, or the records
cannot be provided for one or more of
the other reasons in §286.23(b). Interim
responses acknowledging receipt of the
request, negotiations with the re-
quester concerning the scope of the re-
quest, the response timeframe, and fee
agreements are encouraged; however,
such actions do not constitute a final
response determination pursuant to
the FOIA. If a request fails to meet
minimum requirements as set forth in
§286.3, definition ““FOIA request’, Com-
ponents shall inform the requester how
to perfect or correct the request. The
statutory 20 working day time limit
applies upon receipt of a perfected or
correct FOIA request which complies
with the requirements outlined in
§286.3, definition ““FOIA request’’.

(2) Multitrack processing. When a Com-
ponent has a significant number of
pending requests that prevents a re-
sponse determination being made with-
in 20 working days, the requests shall
be processed in a multitrack processing
system, based on the date of receipt,
the amount of work and time involved
in processing the requests, and whether
the request qualifies for expedited
processing as described in paragraph
(d)(3) of this section. DoD Components
may establish as many processing
queues as they wish; however, as a
minimum, three processing tracks
shall be established, all based on a
first-in, first-out concept, and rank or-
dered by the date of receipt of the re-
quest. One track shall be a processing
queue for simple requests, one track
for complex requests, and one track
shall be a processing queue for expe-
dited processing as described in para-
graph (d)(3) of this section. Determina-
tions as to whether a request is simple
or complex shall be made by each DoD
Component. DoD Components shall
provide a requester whose request does
not qualify for the fastest queue (ex-
cept for expedited processing as de-
scribed in paragraph (d)(3) of this sec-
tion), an opportunity to limit in writ-
ing hard copy, facsimile, or electroni-
cally, the scope of the request in order
to qualify for the fastest queue. This
multitrack processing system does not
obviate components’ responsibility to
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